the Ninth Circuit held section 103(a)'s warrantless search provision to
be unconstitutional in the Wait case, supra, and a district court held
that provision to be unconstitutional in Marshall v. Douglas Dew&y and
Waukesha Lime & Stone Co., 493 F.Supp. 963 (E.D. Wls. 1980), appeal
pending, U.S. Supreme Court No, 80-901.  The fact that two courts have
held the warrantless search provision to be unconstitutional and that
the matter is now pending before the Supreme Court of the United States
show that respondent raised a valid constitutional issue.

In the Dewey case, the court was critical of another court's holding
in the Sink case, supra, to the effect that the injunction procedure in
the Act permits an operator to present his objections to a district court
before any sanctions are imposed.  The court then noted in the Dewey case
that Dewey had to pay a civil penalty of $1,000 for a violation of
section 103(a).  The court in the Dewey case then stated (493 F.Supp.
at 965):

While the preliminary injunction proceedings may get the
defendants into court to vindicate their constitutional rights,
the cost to them is indeed quite high.  It seems a strange pro-
cedure to impose such a burden on a citizen in order to enjoy
the fruits of the Fourth Amendment which courts are enjoined
to liberally construe, and to which all owe a duty of vigilance
for its effective enforcement, lest there be an impairment of
those very rights for which it was adopted.  Ker v. State of
California, 374 U.S. 23, 83 S. Ct. 1623, 10 L.Ed.2d 726 (1963).
This is a particularly high cost to pay to protect valid privacy
claims.  The mine operator must choose between protecting valid
privacy interests or his pocketbook.  In essence, the injunctlve
procedure does not present a fair means for protecting privacy
interests.

The Ninth Circuit made similar comments in its Wait decision when it
stated (628 F2d at 1259):

* *. * While we accord Congress great deference in matters within
its constitutional competency, we cannot allow it to determine by
statutory definition the privacy expectations of American citizens.
It is the duty of this court to preserve the constitutional values
embodied in the Bill of Rights.  In this day of ever-increasing
federal health and safety, regulation, it is especially important
that we view encroachments upon individual privacy with exacting
scrutiny.  Blanket application of this type of regulation to busi-
nesses large and small demands that we carefully avoid the trampling
under of the rights of those whose expectation .of privacy in their
enterprises may be real and substantial,

\
In view of the courts1 belief that an operator ought to be able to

test the constitutionality of the Act without being exposed to large civil
penalties, I believe that the criterion of negligence should be given very
little weight in assessing a civil penalty in this proceeding.

1065ssue.  A willful violation could be considered to be in the category of ;
